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JOINT APPENDIX 


392 [Filed Dec. 17, 1956] 


In The United States District Court 
For the District of Columbia 


John Allen Kendrick | 
. v. : Criminal Case No. 786-55 


United States of America 
MOTION TO VACATE, SET ASIDE OR CORRECT THE SENTENCE 
Comes now the movant John Allen Kendrick in the above -entitled 
cause and move this Honorable Court for a motion to vacate, set aside 
or correct the sentence pursuant to Section 2255, Title 28 U.S. Code 
| and assign the following reason therefor: | 
3 That the sentence was imposed in the indictment No. 786-55 was 
in violation of the Constitution, and the court was without jurisdiction 
to impose such sentence and the sentence imposed in fifth count of said 
indictment is in exciso of the maximum authorized by law for the 
following reasons; 
Excessive Sentence on The Fifth Count | 
1. That movant on February 24, 1956 and befor Honorable Edward 
M. Curran was sentence to a term of two (2) to eight (8) years on the fifth 
count of a five count indictment charging him with carrying a dangerous 
weapon under Section 22-3204 D.C. Code 1951 — as amended June 
| 29, 1953. | 
e 393 That said fifth count charged one offense and the maximum penalty 
for that offense is one year or $1,000.00 fine or both and the sentence 
of two (2) to (8) eight years imposed by the court is in excess of the 
maximum authorized by law in which the fifth count of the indictment 
charged under Section 22-3204 D.C. Code supra in violation of the U.S. 
Const, Amend, 8 and laws of the United States. A copy of said indict- 
ment is filed herewith is attached hereto, marked Exhibit "A" and made 
a part thereof. | 
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2. That the fifth count of said indictment plainly, clearly and 
unambigerouisly shows that movant is not charged with "carrying a 
dangerous weapon" under Section 22-3204 supra of the aggravating cir- 
cumstances of "after he has been convicted of a felony" to increase the 
penalty ten fold. The fifth count clearly shows and phrased in the terms 
of one violating the proviso of Section 22-3204 (movant) shall be punished 
as provided in Section 22-3215 D.C. Code 1951 Eddition that provides: 

"Any violation of any provision of this chapter 

for which no penalty is specifically provided 

shall be punished by a fine of no more than 

$1,000.00 or imprisonment for not more 

than one year or both" 

A copy of said indictment is filed herewith attached hereto 
marked Exhibit "A'' and made a part thereof. 

394 3. That movant was not informed by the indictment itself, or by 
the trial judge the United States Attorney or his lawyer that he was go- 
ing on trial on the fifth count in the indictment. "After having been 
previously convicted of a felony" and if convicted he face a penalty of 
ten years. The indictment (fifth count) was explained to him by his 
counsel, that it did not charge him of having been previously convicted 
of a felony and that if he was convicted he face the maximum penalty of 
one year. 

Did not have effective assistance of counsel for 

his defense in violation of the Sixth Amendment, 

movant had experience counsel, but in this particular 

case he did not act in good faith 

The Court had said: 

"No conviction can stand, no matter how overwhelming is 
the evidence of guilt, if the accused is denied the effective assistance 
of counsel, or any other element of due process of law without which 
he cannot be deprived of live or liberty. Coplon v.s. United States 
1951, 89 U.S. App. D.C. 103, 114, 191 F. 2d 749, 760 certiorari 
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denied, 1952, 342 U.S. 926, 72S. ct. 363, 96 L. Ed. 690" 

Counsel admits the following,See, "Motion to stay Mandate" 
filed in the United States Court of Appeals October 24, 1956, Kendrick 
v.s. United States No. 13223, | 

395 1. Below counsel in the trial court, who was counsel in this 
court, failed, neglected and refused to conduct the defense in the 
manner and fashion the appellant deem proper. : 

2. Counsel failed, neglected and refused to call as witnesses 
persons whom defendant believed to be proper witnesses. 

3. Counsel failed, neglected and refused to interoduce into 
evidence the criminal records of certain government witnesses, and 
appellant believes that had the jury known the records of such witnesses, 
the jury might not have credited the testimony of such witnesses, and 
appellant would have been properly acquitted. : 

4. Counsel failed neglected and refused to advise and inform 
appellant, in the proceedings below that the amended law a term of up 
to two years permissable for carrying a dangerous weapon without a li- 
cense, as a result of this failure of counsel, appellant testified in his 
own behalf. had he been correctly advised of the possible penalty, 
defendant would have remained mute. 

Movant states the following facts showing 
that he did not have effective assistance of 
counsel for his defense in which he is pre- 
pare to prove by a preponderance of evidence. 

1. Counsel failed, neglected and refused to question the govern- 
ment's witnesses employment. | 

2. Counsel failed, neglected and refused to ask either the trial 


judge, or the jury to find the defendant not guilty. 


396 3. Counsel failed, neglected and refused to advise movant that 
he was not appealing count two (2) assault with a dangerous weapon. 

4. Counsel failed neglected and refused to establish that "Good 

Hope Coffee Shop" was a gambling establishment. 


' 
| 
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5. Counsel failed neglected and refused to establish movant had 
ever been in the "Good Hope Coffee Shop" prior to December 14, 1954, 
or ever made a bet there. 

6. Counsel failed, neglected and refused to bring out that the 
"Good Hope Coffee Shop" was still operating as a gambling establish- 
ment during trial. 

7. Counsel failed, neglected and refused to bring out the crim- 
inal records of government's witnesses. (Movant criminal records 
was brought out by the government) 

8. Counsel failed, neglected and refused to inform trial judge of 
juror discussing the case outside the court room, after the judge 
warned them not to. 

9. Counsel failed, neglected and refused to subpoena five wit- 
nesses who names and addresses movant gave him who would testify to 
viceous beating the movant received, he had the subpoenas made out, 
but he kept them in his pocket. 

10. Counsel agreedthat the five governments witnesses had 
identify movant befor trial (which they did not) 

11. Prior to trial and up to and after the sentence was imposed 
counsel swore that count five (5) carried a maximum sentence of one 
year, instead of a ten-fold maximum, (2 to 8) years, 

397 12. Counsel interceded to the prejudice of movant to have a year 
sentence, lifed from the chief governments witnesses, so that he could 
testify against him. 

13. Counsel neglected to establish that the chief government's 
witness had a criminal record which would had shown the jury what a 
dangerous person he is, and to established that the beating movant 
received, would lead to a verdict of not guilty. 

14. Counsel negligence advised movant to stand trial befor the 
Honorable Edward M. Curran, after movant explain to him (counsel) 
how he had seriously prejudice himself befor Honorable Edward M. 
Curran in a trial in 1947. 


15. Counsel failed, neglected and refused to imform movant that 
the government had filed a Bill of information against him after con- 
viction and before sentence, which increase the fifth count ten-fold. 

Wherefore your movant John Allen Kendrick, has stated facts and 
law and not conclusion for a cause of action and prays this Honorable 
Court to adhere to statutes and court decisions relating to Section 2255 
Title 28 U.S. Code and entertain the motion forthwith. And movant 
respectfully requests that he may be permitted on the hearing on said 
motion to submit such further affidavids and documents as he may be 
advised in support of his application. 

/s/ Jobn A. Kendrick 
MOVANT 
Subscribed and sworn to before me on this the 14th day of Dec 1956 AD 
/s/ legible : 
NOTARY PUBLIC 


400 MEMORANDUM IN OPPOSITION TO PETITIONER'S 
~ MOTION TO VACATE SENTENCE UNDER U.S.C. 

TITLE 28 SECTION 2255. ~2~2~—~—~” 

Comes now the United States Attorney and opposes the instant 
motion to vacate sentence under United States Code Title 28 Section 2255 
for the reason that the issues raised in the petition are frivolous and 
without merit. | 

The facts in the instant case may be summarized as follows: On 
February 8, 1956, petitioner was convicted of count two and count five 
of the indictment. Count two charged assault with a dangerous weapon 
in violation of District of Columbia Code Title 22 Section 502, and 
count five charged carrying a pistol without a license , in violation of the 
D.C. Code Title 22 Section 3204. After the accused's conviction, the 
Government filed an information with the Court wherein it was alleged 
that petitioner had been convicted of two prior felony offenses. On 
February 24, 1956, petitioner was sentenced from three to nine years 


6 


on count two to take effect at the expiration of the sentence imposed in 
criminal case No. 906-47, and two to eight years on count five to 
take effect at the expiration of the sentence imposed on count two. 
Petitioner appealed in forma pauperis from the conviction. On October 
18, 1956, the Court of Appeals for the District of Columbia affirmed the 
judgment of conviction (slip opinion No. 13,223, dated October 18, 1956). 

Petitioner in his instant petition moves to vacate the two to eight 
year sentence imposed by the trial court on count five of the indictment. 
Petitioner complains that he was prejudiced when the indictment did not 
contain the fact of the accused's prior felony convictions in the count of 
the indictment that charged the accused with the carrying of a pistol 
without a license. There is no merit to this contention. In the case of 
Jackson v. United States, 95 U.S. App. D.C. 328, 211 F.2d 883 (1955), 
the court of appeals ruled directly on this particular issue. In that 

401 case, the court stated that the fact of a prior felony conviction is 

not a matter to be proved at trial, but rather it is a historical fact 
which the trial court may take into consideration in imposing sentence. 
Jordan v. United States, U.S. App. D.C. » No. 13,184 
decided April 19, 1956. 

Petitioner also contends that he was not advised that the conviction 
under count five of the indictment would result in a sentence in excess of 


one year. There is no merit to this contention. The indictment advised 


the accused under which particular statute the prosecution was being 
brought. A plain reading of such statute clearly reveals that a convicted 
felon may receive a maximum sentence of ten years for carrying a gun 
without a license. Furthermore, the statute and the pertinent cases in 
this jurisdiction make it quite clear that punishment in excess of one 
year rests within the discretion of the the trial judge. The determining 
factor for providing punishment in excess of one year depends on the 
criminal record of the accused. The trial judge is furnished the 
accused's felony record in information form after the accused has been 
convicted of the carrying count set forth in the indictment. Thereafter, 
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it is generally possible for the accused to require the Government to 
furnish formal proof of such alleged conviction. In petitioner's case 
such proof was not necessary. This the court of appeals in its direct 
review of the case concluded at p. 5 of its slip opinion. There it stated: 
| We observe that Kendrick took the stand in his own behalf 
and on cross-examination admitted he had been previously 
convicted in this jurisdiction in 1932 and again in 1947 of 
assault with a dangerous weapon which is a felony. These 
were the same convictions that the Government described 
in its filed information. It also appeared that the trial judge 
had been the presiding judge at the trial in 1947. It is not 
suggested that defendant was denied his right of allocution, 
or that he was prepared to show he had not been previously 
convicted. In these circumstances, the production of evi- 
dence after verdict and before sentence to show these pre- 
vious convictions would have been an idle formality. 
402 Thus, from the above, it is clear that accused's contentions are 
without merit, and accordingly his petition should be denied. 


* * * * 


403 [Filed Jan 25, 1957] 


REPLY TQ MEMORANDUM IN OPPOSITION'S TO 
PETITIONER'S MOTION TO VACATE ees 
UNDER TITLE 28 SEC 2255 


| 
The opposition, filed and served on January 16, 1957, so far 
avoids meeting the issue whether petitioner was denied the "effective 


assistance of counsel" to which the Constitution secured him in count 
two and five of the indictment. and had misconstrued Jackson, Jordan 
and Kendrick cases cited in the government opposition in an effort to 
meet the issue whether the sentence of 2 to 8 years on count five is 
excessive, thereby the opposition is misleading, that a brief reply on 
that issue is warranted. 
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7 The government's opposition asserts (p. 1) that "after the accused's 
conviction, the Government filed an information with the court wherein 
it was alleged that petitioner had been convicted of two prior felony 
offenses" Petitioner's motion clearly shows that he was not informed 
of such information. The opposition asserts (p. 1) "petitioner complains 
that he was prejudiced when the fact of the accused's prior felony con- 
victions in the count of the indictment that charged the accused with the 
carrying of a pistol without a license. There is no merit to this conten- 
tion. In the case of Jackson vs. United States 211 F. 2d 883 (1955), the 
court of Appeals ruled directly on this particular issue. In that case, 
the court stated that the fact of a prior felony conviction is not a matter 
to be proved at trial, but rather it is a historical fact which the trial 

court may take in inposing sentence. Jordan vs. United States, 
No. 13,184 decided April 19, 1956" 

Petitioner presented facts in his motion showing that he was not 
only prejudiced when the indictment did not alleged the prior felony con- 
viction in the count of the indictment that charged the accused with the 
carrying of a pistol without a license, but that he was not informed in 
any manner that he was being tried and if convicted he would be sentence 
for carrying a pistol without a license after having been convicted of a 
felony as to increased ten-fold the maximum penalty. Thereafter, it 
may be possible that an accused to be tried and sentence for carrying 
a pistol without a license "After having been convicted of a felony" 
without that fact being alleged in the indictment providing that he is 
informed in some manner prior to trial what he is being tried for. 


Nowhere in the four corner's in the Jackson's case supra it can be read 
that the court of Appeals ruled directly on this particular issue whether 
it is require in the indictment to be alleged the accused's prior felony 
conviction befor the additional penalty can be impose. 

The United States Court of Appeals in the Jackson's case p. 2 and 
3 of its slip opinion. There it stated: 

Joseph R. Jackson was indicted for carrying a pistol on or about 
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his person without a license therefor, "after having been convicted of 
a felony on or about January 5, 1951, at Washington D.C. " In a bench 
conference at the beginning of his trial, Jackson's counsel moved to 
strike from the indictment as surplusage the words just quoted. The 
District Court agreed that the allegation of a prior felony conviction 
went to the punishment and not to the offense, and therefore granted the 
motion to strike; but this condition was stated: i 

"The Court is granting the motion with the under- 

standing that if is a conviction here, the Government 

will be permitted to come in under the Code, and 

establish the prior convictions, so as to indicate 

the possiblity of the addition punishment provided." 

"While still in the bench conference out of Jackson's hearing, his 
counsel stipulated that he had previously been convicted of a felony, 
and waved later proof thereof should the jury find him guilty of the 
substantive offense charged in the indictment." : 


Thereupon, the trial proceeded and Jackson was found guilty. 


Relying on the stipulation, the Government offered no proof of the 
alleged prior conviction; and also in reliance on the stipulation the 
trial judge sentence Jackson to imprisonment for a term of from two 
to six years. This appeal followed. : 

"The appellant seeks reversal of his conviction on the theory - 
that contray to his assertion though trial counsel that the allegation of 
a prior felony conviction was surplusage, he was entitled to a jury 
trial" on this important element of the crime of which he was 
accused .....". i 

He says he knew nothing of his then counsel waver and stipulation, 
and did not assent thereto - 

"The offense denouned by Section 3204 is nothing more than 
carrying an unlicense pistol or other deadly or dangerous weapon cap- 
able of concealment, the fact of a prior conviction is not an element of 
the offense defined therein, but merely serves to enlarge the penalty, 
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- a matter with which the jury is not concerned."" Appellant's conten- 
tion that he was entitled to a jury trial concerning it must be rejected. 
Here, the issue submitted to the jury was whether Jackson had 

: carried an unlicense pistol on or about his person. The verdict 
was guilty, and no reason is advanced for disturbing the judgment 
entered thereon. The adjudication of guilt will therefore be affirmed." 

In the Jordan's case supra. p. 6 and 7, the indictment did not 
charge that Jordan was armed with a pistol or other firearm and thus 
the legal question is squarely present whether the aggravating circum- 
stances must be charged in the indictment before the additional penalty 
may be imposed. Although, there was testimony by a prosecution 
witness that Jordan was armed with a pistol at the time of the crime. 
The court ruled “...»» that the facts in aggravation must be charge 
in the indictment and found to be true by the jury. The sentence here 
imposed was accordingly erroneous. It must be vacated and a new and 
proper sentence imposed." 

The opposition asserts (p. 2) "the indictment advised the accused 
under which particular statute the prosecution was being brought" Section 
22-3204 carried two penalities. By what theory the governments records 
the indictment advised the accused if convicted he could be sentence in 
excess of one year. The opposition also asserts (p. 2) "A plain reading 
of such statute clearly reveals that a convicted felon may receive a max- 
imum sentence of ten years for carrying a gun without a license". As 
petitioner stated above, section 22-3204 carried two penalties, it pro- 
vides that one who is convicted of carrying an unlicensed pistol shall 
be fined not more than $1,000.00 or imprisoned not than one year, or 
both. It further provides, that one convicted of the offense after having 
previously been convicted here of a similar violation, or after having 
previously been convicted of a felony either here or eleswhere, shall 
be imprisoned not more than ten years. 

It is to be noted that petitioner on or about Decmber 27, 1956 sub- 
mitted to the jail to be forwarded to this court a "motion to correct an 
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inadvertence mistake" so as to have the first full parograph on page 
three of his motion, to read thus: 
"The indictment (fifth count) was explain to him by his counsel, 
that it did NOT charge. him of having been previously convicted of a 
felony and that if he was convicted he face the maximum penalty of one 
year. '" | 
It is to be further noted that the Sixth Amendmént of the Constitu- 
tion says: "In all criminal prosecutions, the accused shall be informed 
of the nature and cause of the accusations" the indictment itself did not 
inform petitioner that he was charged with carrying a pistol without a 
license after a prior felony conviction and that if convicted he face a 
sentence in excess of one year nor was he informed in any other manner. 
Wherefore, he prays that counsel be appointed ‘and his "motion to 
vacate Set Aside or Correct the Sentence” be granted forthwith. 
/s/ John Allen Kendrick 
"Petitioner 


\ 
i 


Filed Mar. 19, 1957] 


200 19th Street S.E. 
Washington D.C. 
2-10-57 


Honorable Edward M. Curran 

United States District Court 

Washington D.C. 3 

Criminal Case 786-55 

In Re: Motion To Vacate Set Aside 
or Correct Sentence 

Dear Sir: ! 


On or about December 15, 1956, I submitted to the jail to be 
forwarded to this court a ''Motion to Vacate, Set Aside or Correct the 
Sentence" under 28 U.S.C.A. Section 2255 in criminal case No. 785- 
55. On January 16, 1957 the government filed an opposition thereto. 
On January 27, 1957, I filed reply to the governments opposition: 

Section 2255 Command the Court that: i 
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"Unless the motion and files and records of the case conclusively show 
that the prisoner is entitled to no relief, the Court shall cause notice 
thereof upon the United States Attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclusion of law 
with respect thereto" 
Section 2255 affords a remedy to a person in federal custody 

anologous to that afforded by a writ of habeas corpus. 

United States vs. Hayman, 342 U.S. 205; 
| Smith vs. United States, 187 F. 2d 192. 
Habeas Corpus provide: 
! "Generally, the function of a writ of habeas corpus" 

is to afford petitioner a speedy and effective method 

of securing release when illegally restrained of his 


liberty. Graham vs. Squier, 132 F. 2d 681" 
I was return from Alcatraz penitentiary October 9, 1956, ona 


writ of habeas corpus ad testificandum to be a witness in Lee's case 
and under the term of the writ Iam to be return to Alcatraz after the 
trial: 
| My motion presented genuine issue of material fact showing that 
I was denied the effective assistance of Counsel guaranteed defendant's 
in federal courts by the Sixth Amendment and also fact as well as law 
‘that the sentence on the 5th count of the indictment is excessive, that 
require my presence in Court. 
Under the mandate of the statute and the facts presented in my 
motion I am entitled to a prompt hearing the motion been 
_lying dormant on file in your court nearly two months. Therefore, I 
prays that you will appoint counsel and grant me a prompt hearing on 
my motion while I am in this jurisdiction (D.C. Jail) so I can confer 
_ with counsel. x» 
If Iam return to Alcatraz before you rule on the motion it will 
_ cause me undue hardship, . it will cause me to lose all my per- 
_ sonal papers and notes and hamper me in prosecuting the action from 
' Alcatraz: 











411 
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I do not have much education or understanding about this matter, 
but it appears to me that Iam at your mercy, that is, I cannot appeal 
(file a notice of Appeal) because you have not made any ruling. I don't 
believe the situation would require or that I have the ability or knowledge 
to file a writ of mandamus in the Court of Appeals as in Jordan vs. U.S. 
District Court for the District of Columbia 0.A.D.C. | 1956, 233 F. 2d 
362: : 

The Court also rule in Jordan's Case that: | 

"Relief sought by motion attaching sentence is in nature 
of habeas corpus, and its consideration should be promp f 
I am awaiting your early reply 
Very truly yours 
/s/ John A. Kendrick 
D.C.D.C. 11176 
Feb. 10, 1957 


[ Filed May 7, 1957] | 


| 
REPLY TO (1) DEFENDANT'S "REPLY TO MEMORANDUM 
IN OPPOSITION TO PETITIONER S MOTION TO VACATE | 
SENTENCE UNDER U.S.C. TITLE 28 SECTION rm 
MEMORANDUM OF DEFENDANT'S COUNSEL IN SUPPORT 
OF SAID MOTION, AND DDITIONAL MEMORAND 


OF DEFENDANT'S COUNSEL IN SUPPORT OF SAID MOTION DEFENDANT'S COUNSEL IN SUPPORT OF SAID MOTION. 


Comes now the United States Attorney and lit this reply to (1) 
defendant's "reply to memorandum in opposition to petitioner's motion 
to vacate sentence under U.S.C. Title 28 Section 2255", (2) Memorandum 
of defendant's counsel in support of said motion, and (3) Additional 
Memorandum of defendant's counsel in support of said motion, for the rea- 
son that the issues raised are frivolous and without substantial merit. 

The Court is respectfully referred to the "Memorandum In Opposi- 
tion to Petitioner's Motion to Vacate Sentence Under U.S.C. Title 28 
Section 2255", filed with the Court by the United States Attorney on 
January 18, 1957. As noted in said memorandum, defendant's appeal 
from the judgment of conviction entered by the District Court was affirne d 


412 
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by the Court of Appeals in John Allen Kendrick v. United States, 
No. 13,223, decided October 18, 1956. 
It is submitted that the aforesaid memorandum in opposition 
and opinion of the Court of Appeals so dispose of the main issues asserted 
by defendant in his motion and reply as to make extended comment here 
unnecessary. | 
| With particular reference tothe memoranda submitted by defend- 
ant's present counsel, John L. Laskey, Esq. , in support of defendant's 
motion, we submit that defendant's assertions of incompetent represen- 
tation by trial counsel do not raise any genuine issue as to material fact 
which would necessitate a hearing herein. Defendant, as shown by the 
record, was represented at his trial by Messrs. T. Emmett McKenzie 
and George Thomas, who were counsel of defendant's own choice. Such 
counsel are well known to this Court as being competent and experienced 
in the trial of criminal and other cases. Furthermore, defendant was 
represented by one of his trial counsel, Mr. McKenzie, on the full 
appeal of his case, and, even now, does not complain that such repre- 
sentation before the Court of Appeals was ineffective in any way. 
Following the entry of a decision adverse to him by the Court 
of Appeals, defendant for the first time complains of ineffective repre- 
sentation by his trial counsel. The issues so belatedly raised by his 
motion and reply, as well as in the affidavit accompanying his present 
counsel's additional memorandum, could have been raised on or prior 
to the taking of such appeal. The very belatedness of these complaints, 
in the present posture of the case, raises serious doubts as to their 


merits. | 
Apart from the belatedness of the present complaints, it is sub- 
mitted that defendant's sweeping averments in support of his contention 4 


that his "trial counsel did not act in good faith" are patently unsupported 
by the record or any allegation of circumstances by defendant himself. | 
Reviewing such averments of defendant (which have been summarized 


in the two memoranda filed by his present counsel), defendant apparently 
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has adopted a theory of the law which differs from ta rejected by the 
Court of Appeals in the foregoing decision. 

Clearly, trial counsel need not slavishly follow the "directions" 
of their clients as to purely professional matters. Defendant also has 
failed to show that he was prejudiced by the asserted failure of his 
counsel to call as witnesses certain persons who are not named. The 
substance of the testimony that such persons allegedly could have given 
similarly is not set forth. 

Defendant, in asserting that his counsel failed: to bring out the 
alleged criminal records of the unnamed Government witnesses, sim- 
ilarly has failed to reveal whether such records were known to the 
former at the time of trial and whether, if known by him at that time, 
he so informed his counsel. It is illogical to assume that the competent 
and experienced counsel who represented him would wilfully have failed 


to bring out such criminal records at the trial, to make proper and 


relevant inquiry as to the employment of the government witnesses, or 
_to report the alleged misconduct of a juror. | 

The tenor of defendant's averments is plainly shown by his un- 
warranted assertion that his counsel failed to request the jury to find 
him not guilty. As shown by the record, his trial counsel submitted 
to the trial court in writing proposed instructions to the jury relative 
to the return of a not guilty verdict. The arguments of defendant's 
trial counsel to the jury were obviously directed toward the return of 


| 

The sweeping and unsupported contention that defendant was 
permitted to take the stand "without full information as to the conse- 
quences" apparently concerns an unsound theory of law rejected by the 
appellate court. Defendant also has failed to allege any circumstances 
tending to show that an agreement that government witnesses had 
identified defendant was improper or prejudicial in the circumstances 
of the case. : 

With respect to defendant's assertions concerning the alleged 


such a verdict. 
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failure of his trial counsel to establish the character of the "Good Hope 
Coffee Shop" or the fact that defendant was not a habitue of such place, 
the materiality of such evidence to the issues raised at trial has not 
been demonstrated. In the light of evidence adduced at trial, such 
additional evidence would not have been capable of exercising any im- 
portant bearing on the outcome of the case. 

Defendant's affidavit of April 30, 1957, submitted as an attach- 
ment to the additional memorandum of his present counsel, contains 
the further unsupported assertion that the former had not been advised 
by his trial counsel of the right to be present when the jury viewed cer- 
tain premises known as the "Good Hope Coffee Shop". Again, we sub- 
mit that such assertion is so belated and unsupported by any allegations 
of fact as to raise serious doubts as to its merits. Furthermore, the 
present complaint becomes even more incredible when we recall that 
defendant was represented by competent and experienced counsel who, 


as reflected by the record, conducted an active and spirted defense. 


In the light of the decision in Adams v. United States, 95 U.S. 
App. D.C. 354, 222 F. 2d 45 (1955), we submit that no genuine issues 
of material fact have been presented which would require a hearing 
herein. Unsupported assertions of error, such as have been made by 

defendant in his present motion and reply, do not necessitate a 
hearing. Furthermore, the Court should consider the very belatedness 
of the complaints and the fact that they have been asserted only follow- 
ing the issuance of a decision adverse to him by the Court of Appeals. 
Assuming that defendant was dissatisfied with the trial counsel chosen 
by him, it logically follows that he would not have accepted the services 
of one of them, Mr. McKenzie, to represent him on appeal. Accordingly, 
we believe that the motion, files and records of.the case show that de- 
fendant is entitled to no relief. 

CONCLUSION 

The relief sought by and upon behalf of defendant should be 

denied. 





[ Filed June 26, 1957] : 
FINDINGS OF FACT AND. CONCLUSIONS OF LAW 
This matter, having come before the Court on a motion to vacate 
sentence, pursuant to the provisions of Title 28, U.S.C. Section 2255, 
the opposition thereto, and evidentiary hearing held on June 12, 1957, 


in open Court, and upon consideration of the papers filed herein, the 


testimony of the defendant and his one witness, T. Emmett McKenzie, 
Esquire, who represented defendant at the trial and on the subsequent 
appeal of the case in the United States Court of Appeals for the District 

of Columbia Circuit, and the witness for the Government, George Thomas, 
Esquire, who was associated as counsel with Mr. McKenzie at the trial, 
the two exhibits received into evidence at the hearing on the motion, and 
upon further consideration of the files and records in this case, and the 
Court's own recollection, the Court makes the following findings of fact: 

1. The defendant was present at the aforesaid evidentiary hearing, 
and was represented by John L. Laskey, Esquire, sppointed by this 
Court. 

2. The defendant retained T. Emmett McKenzie to represent the 
former at the trial held herein and the subsequent proceedings on the 
appeal of this case in the United States Court of Appeals. 

3. The defendant had the effective assistence of counsel at all 
stages of the proceedings. 

4. The defendant was not present when the jury viewed the 
premises known as the Good Hope Coffee Shop at eid G Street, N. W., 
Washington, D. C. 

5. The defense counsel requested that the jury eg permitted to 
view the premises known as the Good Hope Coffee Shop at 610 G Street, 
N. W., Washington, D. C. 

6. The defendant never made a request that he be permitted to 
view the premises known as the Good Hope Coffee Shop at 610 G Street, 
N. W., Washington, D. C., nor that he be permitted to accompany the 


' 


jury while they viewed the premises. 
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7. George Thomas, Esquire, who was associated with Mr. 
McKenzie at the trial, was present when the jury viewed the aforesaid 
premises. 

8. The defendant was not prejudiced by the jury viewing the afore- 
said premises in his absence. 

The Court makes the following conclusions of law: 

1. The viewing by the jury of the aforesaid premises was neither 
a part of the proceedings nor a stage of the trial. 

2. The files and records of the case and the evidence adduced in 
open Court at the hearing on this motion conclusively show that the 
defendant is entitled to no relief. 

WHEREFORE, it is by the Court this 25th day of June, 1957, 

ORDERED that the motion of the defendant to vacate sentence 
pursuant to the provisions of Title 28, U.S.C. Section 2255, be, and 
it is hereby, denied. 

/s/ Edward M. Curran 
Judge 


[Filed Aug. 22, 1957] 
NOTICE OF APPEAL 

The defendant John A. Kendrick hereby appeals from the order 
of this Court of June 25, 1957 denying, under Title 28 Sec. 2255, U.S. 
Code, the defendant's motion to vacate the sentence herein. The defend- 
ant is presently confined in the United States Penitentiary at Alcatraz 
Island, California. 
| The defendant appeals from so much of the said order of June 25, 
1957 holding that the view of the premises alleged to be the scene of the 
crime was neither a part of the proceeding nor a stage of the trial and 
that the defendant was not prejudiced by a jury view of the premises in 


his absence. 
/s/ John A. Kendrick 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 Washington D. C. 
February 1, 1956 

The above-entitled action came on for trial on the merits before 
the HONORABLE EDWARD M. CURRAN, United States District Judge, 
anda Jury, at 11:40 a.m. 

APPEARANCES: 

On behalf of the Government: 
EDWARD P. TROXELL, ESQ. , and 
GEORGE J. DONEGAN, ESQ., 

Assistant United States Attorneys. 

On behalf of the Defendant: : 
T. EMMETT McKENZIE, ESQ. , and 
GEORGE J. THOMAS, ESQ., 

* * * bd * 
261 (At the Bench.) 

MR. McKENZIE: Your Honor, I want to discuss the matter of a 
possible view. From time to time you have had reason to look at these 
pictures to clarify the matter in your mind. At that time the jury cannot 
see them. I am wondering whether you think it would not be in the 
interest of fairness to let them see this place that has been talked about 
so they can all see what it is like. i 

THE COURT: I have no objection. You don't either, do you? 

MR. TROXELL: Ido not, provided there is nobody there to 
testify. | 

THE COURT: No, they are just going to see the view now. You 
have no other witnesses, have you? : 

a * * * *| * 

262 THE COURT: You make arrangements with the Marshal's office 
to have the bus. 

MR. McKENZIE: My young man wants to suggest something. 

MR. THOMAS: Your Honor, I believe that the investigation in 
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this case would show that the bullet nicked the cash register over there. 
THE COURT: You can show them the cash register but you can't 
say it nicked the cash register. 
MR. THOMAS: If Mr. McKenzie things it is wise to do that -- 
MR. McKENZIE: When we get over there to look -- 
MR. TROXELL: The testimony is there was no nick according 
to Pieri. 
THE COURT: They can look at the cash register. 
“MR. McKENZIE: That is one nick we missed. 
THE COURT: We will take the view. What about prayers? Have 
you prepared any ? 
* * ak x ak 
263 THE COURT: Why don't we recess now until after lunch, go and 
take the view and when we get through the view, whatever prayers you 
want, submit to me after lunch just before the argument. 
MR. TROXELL: The procedure I will arrange for a bus, that 


would be about 1:45, would it? 
| THE COURT: No, now, see the view now, but we won't have 
final argument, we will pass on prayers at 1:45 and then the argument and 


I will instruct them in the morning. You are going to depend on the 
court. You don't have any special prayers, do you? 
MR. TROXELL: No. 

MR. McKENZIE: I may have a couple. Iam going to let him go 
for the view and I will go back to the office. 

THE COURT: No, you don't go. You ought to go, one of you 
ought to go. 

MR. TROXELL: Will the Court go in the bus, too? 


(End of Bench Conference. ) 
*% * 





| 
Wednesday, 
June 12, 1957. 
A motion to vacate sentence under Section 2255 in the above- 
entitled cause came on for hearing before the HON. EDWARD M. 
CURRAN, a District Court Judge, at 10:00a.m. 
APPEARANCES: 
HAROLD D. RHYNEDANCE, JR., Esq. ; 
Assistant U.S. Attorney, 
for the Government. 
JOHN L. LASKEY, Esq., 
for the defendant. 
* 

296 JOHN A. KENDRICK, 
the defendant herein, was called as a witness in his own behalf, and 
after being duly sworn , was examined and testified as follows: 

* * * * * 

MR. LASKEY: May it be stipulated that on the occasion of the 
trial of the defendant Kendrick, that there was a jury view of the 
premises known as the Good Hope Coffee Shop? : 

THE COURT: Yes. 


MR. RHYNEDANCE: Agreed. 
* 


* 
DIRECT EXAMINATION 
BY MR. LASKEY: 


Q. Mr. Kendrick, you are the same John A. Kendrick who was 
the subject of indictment and later conviction in the criminal case now 
pending, Criminal 786-55; is that correct? A. That is true, yes, sir. 

Q. Were you present at the trial of that case? A. I was here 
but I was not at the Good Hope Coffee Shop at the time the jury -- 


Q. Iam asking, were yuu here in court at the time that case 


was tried? A. Yes, sir, I was. 
Q. Were you then in custody? Were you in a? A. Yes, sir, 
I was in jail, sir. 
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. Q. And would you be brought to the courtroom for the trial each 
day of the trial from the jail? A. Yes, that is true. 

Q. Tell us what, if anything, you know about a view by the jury 
of the Good Hope Coffee Shop during the course of that trial. By a 
view, I mean that the jury went there and saw the premises. A. Well, 
I saw the picture in the newspaper. It was the next day. I saw His 
Honor and the jury outside entering 601 G Street, and it had been raining. 

Q. What, if anything, did you know about that trip prior to the 
time you saw the picture in the newspaper? A. I knew nothing. 


298 Q. What, if any, conversation did you have with your counsel re- 


327 


was examined and testified as follows: 


garding a view by the jury? A. I had none. 

Q. What, if any, conversation did you have with the Court re- 
garding the view by the jury? A. I had none. 

Q. What, if any, conversation did you have with the United States 
Attorney regarding the view by the jury? A. None. 

Q. What, if any, conversation did you have with the United States 
marshals or whose custody you were in regarding it? A. None. 

Q. Did you at any time instruct your trial counsel, Mr. McKenzie 
and Mr. Thomas in any regard concerning your presence or absence 
of the view by the jury? A. I had no discussion whatsoever with them. 


Q. Did you give them any authority to act for you in connection ‘ 
with the view by the jury? A. No, sir, I did not. 
* * * * * 


T. EMMETT McKENZIE 
was called as a witness by defense counsel, and after being duly sworn, 


DIRECT EXAMINATION 
BY MR. LASKEY: ‘ 
Q. Will you state your full name, please, Mr. McKenzie? <A. T. 


Emmett McKenzie. ° 


328 


Q@. And you are a member of the bar of this court? A. Iam. 
Q. Did you on the occasion of this trial in this case represent 
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the defendant John A. Kendrick? A. I did. | 

Q. Did you have associated with you as co-counsel in that case 
any other person? A. Mr. George Thomas, who sits there in the 
front row. : 

Q. Do you know whether or not during the course of the trial 
there was a jury view of the premises? A. I know there was. 

Q. Did the defendant give you any authority with regard to his 
appearance at the view by the jury? A. The jury view came about 


upon my motion on his behalf, and thereafter, we discussed the matter. 
I told him I didn't want to go, that as far as I was concerned, I didn't 
see any good he could do going, and Thomas went. I didn't go and he 
didn't go, but Thomas did go. : 


Q. Did he give you any authorization to waive such rights as he 


may have had to attend that view? A. The conversation, as clearly as 

I can recall it, Mr. Laskey, and at that time I didn't expect anything to 

be made of it, was that there would be a jury view, that I wouldn't go 

there and I didn't see any necessity for him going there and that Thomas 

would, and that is the way it worked out, and nobody complained or 

suggested anything. That was accepted as a good arrangement. That 
329 is my best recollection. | | 

Q. You did not make any request of the Court that he be per- 
mitted to go? A. No, indeed. 

Q. Nor of the marshals who had him in custody ? A. I don't re- 
quest the marshals to do anything. My business is with the Judge on the 
bench. | 

* * *e ae | 

333 = MR. LASKEY: That is all, Your Honor. 
CROSS EXAMINATION ; 
BY MR. RHYNEDANCE: | 

Q. Mr. McKenzie, with respect to your testimony concerning the 

jury view of the premises, I believe you testified that the arrangement 
| to view the premises was made in consultation with your client and with 
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Mr. Thomas. A. I made a motion to have a jury view, and the Court 
granted it. Then somewhere along the line, there came a time when 
that was going to happen, and we were sitting at counsel table there and 


I announced I wasn't going, I didn’t want to go. 


Q. You announced this in court? A. No, tohim. I mean, the 
Court didn't care whether I went or not. I told him of the jury view. 
Nothing happened and nobody did anything -- couldn't say anything. 

And then how it came about that Mr. Thomas went, I don't know, 
but Iam sure that he went. I could possibly be mistaken about that, 
but he would know. He is sitting here. Now I am quite sure he went. 

334 As far as I was concerned, that was sufficient. 

Q. Could you tell us a little more of just what you said to Mr. 
Kendrick with respect to the jury viewing the premises? A. No, I 
couldn't elaborate on it, Mr. District Attorney, because it didn't mean 
anything to me. He had been there lots of times, I knew that. He knew 
what was supposed to have gone on. It wasn't anything new to him. 

THE COURT: When you told him the jury was going to view the 
premises, did he tell you he wanted to go there ? 

THE WITNESS: Oh, no, he didn't. 

BY MR. RHYNEDANCE: 

Q. Did he make any complaints to you about not going again or 
anything of that sort? A. No. 

Q. Did he say anything to indicate that that arrangement was 
agreeable to him? A. Certainly, he said that is all right. 

Q. He said that? A. I would say that he said that. I mean, I 
am not quoting him, but there was no objection. The whole discussion 
was about the fact that these people were sitting in this rather large 
room where they played some cards and I wanted the jury -- 

335 it was my purpose, it was my idea that this thing took place -- I 
wanted the jury to see the physical layout so that they could better 
evaluate the testimony of the other witnesses who said they saw Kendrick 
come in and do certain things. I was trying to establish through cross 
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examination that some of the things they saw -- their testimony or 
recollection might not have been entirely reliable, and I was trying to 
get the thing worked around so that the testimony of Pieri would register 
strongly with the jury that there was a possibility of an accidental 
shooting in which he wasn't involved, to take him out of this indictment 
and which could stand up. That is what it was all about. 

Q. Kendrick didn't object to the jury itself seeing the premises, 
did he? A. Until recently, Kendrick didn't object to iasiiaaitn' 

Kendrick didn't feel bad about anything until he got his time, ahd then 
he wrote complaining about certain things that happened. I went to the 
jail and saw Kendrick, and it was necessary for me to prosecute an 
appeal for him, unless someone else did, and I told him that if he 
weren't busy himself in his activities as a letter writer, he better write 
me a letter that I was something less than a heel or get himself a new 
trial counsel for the Court of Appeals. And I have here two letters he 
sent me which say I am a pretty good fellow again and that the Judge 

336 gave him a real good trial. He wanted me to thank the Judge for 
being kind to him. So then the appeal went along, and the appeal is lost, 
then he starts his system of critical letters. i 

x * * x * 

340 REDIRECT EXAMINATION 
BY MR. LASKEY: | 

Q. With regard to this jury view, Mr. McKenzie, you didn't 
consider it particularly important or important —_ for you to attend 
it in person, did you? A. No. ! 

Q. And your conversations with Mr. Kendrick concerning it were 
almost incidental to other matters in the trial, were they not? A. No, 
they weren't. When I was talking about that, I was talking about that 
and nothing else. I knew that if I went there, there was nothing I could 

341 do except look at the jury. I knew if he went there, there was 
nothing he could do except stand there and look at the jury. 

Q. You knew he was in jail at the time of the trial, didn't you? 


| 
i 


A. I knew it real good. 
Q. When did this shooting for which he was being tried take 
place? A. Oh, I would have to look at the file; I don't have it in mind. 
Q. The actual shooting was in the year 1954, wasn't it? A. Yes. 
Q. And that was approximately two years before the date of trial, 
wasn't it? A. It was a longtime. But since you brought it out, you 
might as well learn the reason for the great delay was he was a fugitive 
most of the time. 
Q. And hadn't been in Washington and presumably hadn't been in the 
Good Hope Coffee Shop since the time of the shooting; is that correct? 
A. Whether he was there from the night of the shooting is something I 
wouldn't know. I would assume that he hadn't been there. I didn't in- 
quire. I really didn't care. 
342 Q. At that time, you knew he was going to take the stand, didn't 
you? A. I never knew he was going to take the stand until -- 
| Q. But you knew it to be a possibility that he might be called 


upon to take the stand? A. I knew I was going to tell him to take the 
stand; what he was going to do, I didn't know. 
Q. Didn't you consider it important that he have an opportunity 


to view the premises so that he could relate his testimony to those 
premises? A. No. I don't now. 

Q. You didn't advise him that he had that opportunity or you 
didn't give him any advice as to whether in your opinion he did or did 
not have the opportunity? A. I told him that I wasn't going to go be- 
cause [ didn't think there was any reason for me being there and I 
didn't think there was any reason for him being there. That was the 
tenor of the conversation; what the exact words were, I don't know. 

Q. Did you give him any advice as to whether or not he hada 
right to go? A. I didn't discuss the matter of his right to go or not. 

x * * x ae 

343° GEORGE J. THOMAS 
was called as a witness by the Government, and after being duly sworn, 
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was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. RHYNEDANCE: | 
345 Q. Were you present at a conversation which Mr. McKenzie 
testified to respecting -- testified to, that is, with Mr. Kendrick -- 
respecting the jury's view of the premises of that cotfee shop? A. No, 
sir. 


| 
| 
| 
| 


Q. Had you talked with Mr. Kendrick at any ih during the 
preparation of this case for trial? A. Yes, sir. : 

Q. What, if anything, did Mr. Kendrick say respecting a view 
of the coffee shop by the jurors? 

* * *% 

346 THE COURT: I didn't get the question. 

(The last question was read. ) 

THE COURT: Did he say anything to you about. a view ? 

* * * * | * 

THE WITNESS: Well, Your Honor -- I do not recall that Mr. 
Kendrick said anything to me about the viewing. I have a vague recol- 
lection that I said something to him about it. : 

THE COURT: When? When in relation to the time that the jury 
went out to view the premises ? : 

THE WITNESS: It could only have been, and this is my best 
recollection, after Mr. McKenzie made the motion at the bench and 
Your Honor granted the motion to go for a viewing. : 

347 THE COURT: All right, what did you say to Mr. Kendrick then? 

THE WITNESS: Sir, it is very vague to me now. 

THE COURT: Well, if you don't remember it, | say so. Did you 
say anything to him or not? | 

THE WITNESS: I cannot remember saying anything to him about 
it. 
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BY MR. RHYNEDANCE: 
Q. Did you thereafter go and view the premises known as the 
Good Hope Coffee Shop? A. I did. 
Q. Did you thereafter return and tell Mr. McKenzie what you 
had seen? A. I did. 
Q. Did you talk to Mr. Kendrick at that time with respect to 
what you had seen? A. I do not remember that I did. 
% * 5 Bs 
CROSS EXAMINATION 
BY MR. LASKEY: 


* * x * * 


354 Q. My question was, did he ever expressly ask you to assume 


responsibility with the conduct of any stage of his trial? A. To that 
particular question, the answer must be no. 

* * ak * * 

356. Q. Did you at any time after the jury view make a report to Mr. 

Kendrick? A. I cannot remember doing that, sir. 

He ae * * 

378: RULING OF THE COURT 

THE COURT: This is a motion for relief filed pursuant to Title 
28 of the U.S. Code, Section 2255, the pertinent provisions of which 
are as follows: 

"A prisoner in custody under sentence of a court es- 

tablished by act of Congress claiming right to be re- 

leased on the ground that the sentence was imposed in 

violation of the Constitution or laws of the United States, 

or that the court was without jurisdiction to impose such 

sentence, or that the sentence was in excess of the max- 

imum authorized by law, or as otherwise subject to collat- 

‘eral attack, may move the court which imposed the sentence 
7 to vacate, set aside or correct the sentence." 
The defendant's position falls into two categories: (1) He claims the 
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ineffective assistance of counsel and (2) that he was denied his right to 
a view with the jury of the scene of the alleged crime. | 

379 Now as I see it, this Section 2255 of Title 28 of the U.S. Code did 
not broaden the right of attack or enlarge the scope of review which had 
been permitted by habeas corpus. What it did do was to substitute a 
proceeding by motion before the trial judge in the place instead of a 
petition for habeas corpus. And, of course, it is well settled that the 
motion filed pursuant to Section 2255 is not a substitute for an appeal 
and neither does it permit a review of alleged errors committed at the 
trial and, of course, it cannot be used as a motion for a new trial. 

Section 2255 is applicable only to cases in which the judgment is 

void or otherwise subject to collateral attack. In other words, it may 
be invoked only in situations in which a writ of habeas corpus had pre- 
viously been the appropriate remedy. It was not the intention of Congress 
in passing Section 2255 to provide an additional or a supplemental re- 
view of convictions in criminal cases. It was to afford a remedy for 
extraordinary and exceptional situations which previously had been 
accorded by a writ of habeas corpus, and, of course, this new remedy, 
this motion filed pursuant to Section 2255, may not be used to correct 
errors occurring during the trial. So that the moving party, or the one 
who files the motion under Section 2255, has a heavy burden to over- 
come the regularity of the conviction, and this, of course, is true 

380 when the attack comes a long time after the conviction has been 
had. It is necessary that the movant present detailed facts and not 


mere conclusions of law. 


Allegations that the defendant was ineffectively represented by 


counsel are not sufficient unless they are accompanied by a detailed 
statement of such factual situation which, if established, would show 
that the representation of counsel was of such a kind as to reduce the 
trial to a farce or a sham and to shock the conscience of the court. I 
refer to the opinion by Judge Arnold in Diggs v. Welsh cited at 80 
U.S. Appeals D.C., at Page 5. He demonstrates that the court may 
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not review the entire proceeding and consider all the alleged mistakes 
of counsel. He made the remark in that case that the opportunity to 
try his former lawyer has its undoubted attraction to a disappointed 
prisoner. The court stated at Page 8 as follows: 

"Few trials are free from mistakes of counsel. How 

much these mistakes contribute to the result can never 

be measured. There are no tests by which it can be de- 

termined how many errors an attorney may make before 

his batting average becomes so low as to make his 

representation ineffective. The only practical standard 

for habeas corpus is the presence or absence of judicial 

character in the proceedings as a whole. For these 

reasons, we think absence of effective representation 

by counsel must be strictly construed. It must mean 


representation so lacking in competence that it becomes 
the duty of the court or the prosecution to observe it and to 


correct it. We do not believe that allegations even of 
serious mistakes on the part of an attorney are grounds 
for habeas corpus standing alone." 
I wish also to call attention to United States v. White in the Second 
Circuit, cited at 176 F. 2d, 376 and 379, where the court stated: 
"Unless the purported representation by counsel was 
such as to make the trial a farce anda mockery of justice, 
mere allegations of incompetency or inefficiency of counsel 
will not ordinarily suffice as grounds for the issuance of 
a writ of habeas corpus or the granting of a petition 
382 pursuant to 28 U.S. Code 2255." 
In this case, Mr. McKenzie was counsel for the defendant and had been 
_ retained by him. Mr. McKenzie was a counsel of the defendant's own 
choosing. This Court did not assign counsel to represent Mr. Kendrick. 
At the hearing, no competent evidence has been introduced by the de- 
fendant that he did not have the effective assistance of counsel, nor is 
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there any competent evidence to show that the defense counsel did not 
act in good faith. I cannot find that he was not adequately represented 


> from the evidence produced, and therefore I find that the defendant did 
have the effective assistance of counsel and that he acted in good faith. 
ms The second point, involving the view to the jury, is a little more 


important than the first point taken by the defendant » and that is that 
he alleges that he was not present at the scene when the jury viewed 
the scene of the alleged crime, and that is not disputed: he wasn't. 
He, therefore, contends that his rights were violated because he was 
not present at the scene. i 
The facts are not in dispute, except insofar as they go to whether 
or not he knew the jury was going to see the Good Hope Coffee Shop. 
Mr. Kendrick says that he didn't know until he read it in the newspaper, 
and Mr. McKenzie says that he told him that there was going to be a 
383 view or, if there was a view, that he didn't care to attend it, and 
he didn't see any sense in Mr. Kendrick attending it. But that is beside 
the point, because I am holding that a view by a jury is not a trial, nor 
any part of a trial, nor any stage of atrial. Rule 43 of the Code of 
Rules of Criminal Procedure provide that: ; 
"The defendant shall be present at the arraignment, at 
every stage of the trial, including the empaneling of the 
jury and the return of the verdict and at the imposition 
of sentence, except as otherwise provided by these rules." 
Now I think the case of Snyder v. Massachusetts, which has not been 
overturned, cited at 291 U.S. 97, makes it very clear that a view is 
not a trial or a part of a trial. Counsel argues that Rule 43 was not in 
effect at the time that the Snyder case was decided. That may be so, 
but the first rule of the Advisory Committee Notes, the first sentence, 
rather, of the Advisory Committee Notes under Rule 43, which was 
contained in the draft issued by the West Publishing Company in 1946, 
says that: | 
"The first sentence of the rule setting forth the necessity of the 


: 
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384 defendant's presence at arraignment and trial is a 
restatément of existing law." 
It is, therefore, the holding of this Court that the allowing of the jury 
to have a view of the scene of the alleged crime was only to enable 
them to better apply the evidence of the witnesses who had or would 
testify in court, and also that no rights of the defendant were violated 
in taking the jury to view the scene of the alleged crime in the defend- 










ant's absence. 
The motion I must deny. 
Counsel for the Government will prepare the appropriate findings 


of fact and conclusions of law not inconsistent with that opinion. 
* aC * a xe 
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JURISDICTIONAL STATEMENT 


| 
Pursuant to the Ac* of June 25, 1948, c. 646, 62 Stat. 967, 
amended May 24, 1949, c. 139, s. 1214, 63 Stat. 105, U.S.C. Title 28, 
8. 2255 the appellant, a prisoner in custody under sentence of the 
United States District Court for the District of Columbia, moved 
that court for an order to vacate, set aside or correct its sentence 
(J.A. 1). The same act gives this court jurisdiction over an 


appeal from an order enterec on such motion. 
STATEMENT OF THe CASE 


The appellant was tried, convicted and sentenced on two counts 
of an indictment charging him with assault with a deadly weapon 
and carrying a pistol without a license. The Judgmeht of convic- 
tion was affirmed by this court. Kendrick v. United States 99 
U.S. App. D.C. 173, 236 P2d34. The crime charged took place in 
1954, the trial in 1956 and during the intervening period appellant 
was a fugitive (J.A. 26). During the trial of the case the jury 
was taken to view the premises whee the crime was alleged to have 
taken place and the defendant was not present during this jury 
view (J.A. 17, 21, 23). In ruling upon the motion to vacate 
sentence the lower court did not predicate its decision upon any 
finding of waiver or absence of prejudice but flatly held that a 
“ury view was not a part or stage of the trial and that no rights 
of a defendant were prejudiced in taking a jury to view the scene 
of the alleged crime in the absence of the defendant (J.A. 31, 32). 





ge 
SEATIINS AND RULZS INVOLVED 


Ce ee ee 
e 


United States Title 28, s. 2255: 


"A prisoner in custody under sentence of 
a court established by Act of Congress claiming 
i . the right to be released upon the ground that 
the sentence was imcsed in violation of the 
, Constitusion or iaws of tne United States, or 
» , thet the court wes without Jurisdiction to 
, impcse such sentence, orm that tne sentence was 
in excess of the maximum authorized by law, or 
“ is otherwise subiest to colisteral attack, may 
move tne court which imocsed the sentence to 
vacate, set aside or correct the sentence. 


"A motion for such relief may be made at 
any time." 


Federal Rules of Criminal Procedure, rule 43, 18 United 
States Code: 


"The defendant shall be present at the 
arraignment, at every stage of the trial ineclud- 
ing the impaneling of the jury and the return 


of the verdict, and at the imposition of sentence, 
except as otherwise provided by tnese xules." 


STATEMENT OF FOUTS 


1. The lower court erred in holding that a view by the jury 
ms of the scene where the crime charged was alleged to have taken 
8 place was not a part of or stage of the trial. 
2. The lower court erred in holding that the rights of a 
Cefendant are not violated by permitting a jury to view in his 


a ansence,. 





SUIRIAP? OF ARGUMENT 


Whether a jury view be described as the taking of evidence or 
> in some other way it is a part of the process of submission of 
data to the triers of fact upon which their judgment is to be 
founded. If the function cf a view is to assist the jury in 
arriving at a decision in tne case 1% is as mich a part of the 
trial as the jucges charge and the Sonstiixtion and the federal 
rules of criminal pzocedure sccure the defendant's right to be 
present. Such e rignt is sc fundamental that its denial imports 
prejudice without more. | 
ARGUMENT 
I. Prior Decisions | 
| 

The problem here presented is one of first impression in this 
district the only reported case on the subject: being that of Price 
vs. U.S. 14 app. D.C. 391. The decision there was predicated on 
the doctrine of waiver and the question with _ we are concerned 
was recognized but not decided. 

The case of Snyder vs. Massachusetts 291 v. S. 97, 78 L. Ed. 319 
holds that the action of the Massachusetts Court in denying a 
defendant the privilege of accompanying a jury on a view of the 
scene of the crime did not deny the defendant any right assured 
him under the Fourteenth Amendment. It is respectfully submitted 
that the decision in that case is not controlling here and now for 
the following reasons: First, it was based upon an interpretation 
of the requirements of Massachusetts law and the sufficiencies of 
Massachusetts proceduree under the Fourteenth Amendment ; secondly, 








it was decided prior to the promulgation of rule43 of the Federal 
Rules of Civil Procedure and is not consistent with the principle 
expressed in the rule; and finally, two fundamental principles 
stated by the majority of the court to be controlling are not 
consistent with the denial of appellantis right to be present at the 
view under the particular circumstances of his trial. 

In the following language the majority of the court laid down 
a test which it described as basic and fundamental: 

"####IN QA prosecution for a felony the defendant 

has the-privilege under the Fourteenth Amendment to be 

present in his own person wnenever his presence has a 

relation, reasonably substantial, to the fullness of his 

- opportunity to defend against the charge." 
uch a provision is equally secured to a defendant by virtue of 


the Fifth and Sixth Amendments as by the Fourteenth. 
It. A Jury View Is a Stage of the Trial 


To say that a process occurring during the course of the 
trial and requiring the presence of the trial judge, the jury and 
counsel for both sides is not a stage of the trial appears to the 
writer to be a self-defeating assertion. As stated by Mr. Justice 
Roberts in his dissent in Snyder vs. Massachusetts supra in which 
dissent he was joined by three of his brethren. 


| "ee#ta view of the premises where crime is alleged 
to have-been committed is a part of the process of sub- 
mission of data to the triers of fact, upon which 
judgment is to be founded; if the knowledge thereby 
gained is to play its part with oral testimony and 
written evidence in striking the balance between the 
_B8tate and the prisoner, it is a part of the trial. If 
this is true the Constitution secures the accused's 
presence. In this conclusion all the courts, save those 
of Massachusetts, agree. Such difference of view as the 
authorities exhibit as to the prisoner's right to be 
present at a view arises out of a disagreement on the 











| 
question whether the view is a part of the trial, 
whether it is, in effect the taking of evidence. The 
great weight of authority is that it forms a part of 
the trial, and for that reason a defendant who so 
desires is entitled to be present. Many decisions 
hold that he may waive the privilege, but an examina- 
tion of the cases discloses none (with a single possi- 
ble exception} where a denial of his request to 
accompany the jury on the view has not been held re- 
versible error. And the statements that a view is 
not a part of the trial or that it is not the taking 
of evidence, and denying, on that ground, the © 
defendant's right to be present, are invariably found 
in cases where the defendant requested the view and 
did not ask to accompany the jury, or waived either 
expressly or by conduct his right so to do. Such 
statements are dicta, since the accused waived what- 
ever right he had. Moreover, in several of the 
Opinions which deny the right it is said that the 
prisoner ought always to be allowed to acoompany the 
jury if he so requests." 


Notwithstanding Justice Roberts' statement that the great 


weight of authority favors the position that a jury view is a part 
of the trial and whatever the numerical count may now be, it can 
safely be said that there are a substantial number of cases on 
each side of the issue. For example, see: Crockett vs. Commonwealth 
187 Va. 687, 47 S.E. 2d 377; Noell vs. Commonwealth 135 Va. 600, 
115 S.E. 679, 30 ALR 1345; State vs. Perkins 32 Wash 2d 810, 

204 P 2d 207. : 


| 
III. The Situation at Appeliant's Trial Was Such 
That He Had a Right to Be Present at the View 


Sufficient facts appear from the record to establish that 


appellant was a fugitive for approximately two years before the 
trial (J.A. 26), that he was in custody (J.A. 25, 26), and, of 
most importance from the point of view of our consideration here, 


that there were questions at the trial concerning the physical 
| 
condition of the premises where the crime occurred and which the 





ee 

7 jury was taken to see (J.A. 19, 20). The bare fact that the jury 
was taken to the scere incicates thet, at least in the mind of 
the trial judge, an opportunity to observe the physical aspects 

> of the place would be helyful, even if not necessary, to the jury 

- in its deliberations. 

| Consider then the situation of the appeliant, then the 
defendant, in the light of tne tess laid down in the majority 

ie opinion of the Supreme Covrt. Snyder vs. Masgachusetts. That is 
to say, would his presence have a relation reasonably substantial 
to the fulness of his oppor‘sunity to defend against the charge? 

* Who, other than the defendant, could be in a better position to 
say that the scene as viewed by the jury was or was not the same 
place where the crime was alleged to have occurred, whether the 

* place was or was not in the same or similar condition as it had 

been in some two years before, whether the arrangements of the 

physical objects in the place were or were not the same than as 
on the occasion of the shooting, whether the conditions of light- 
ing, both natural and artificial, were or were not fairly reflec- 
tive of those conditions on the occasion in question? The record 
does not reflect whether there was testimony to establish that 

the scene as viewed by the jury was in the same condition as it 

was at the time of the commission of the crime. We do not attempt 
to make a point of the fact that such testimony would be an. essen- 
tial prerequisite for a jury view, since, if error were committed 
in this regard, it would have been subject only to direct attack. 
Our point is that the presence of the defendant at the view _ 





she only means by which he could have been afforded the opportunity 
to challenge or accept the qualifying facts on which the jury view 





: | 

7 must be predicated. Of all the individual persons involved in 

his trial, he was the one best qualified to appraise the view seen 

by all except him. | 
‘ Keeping in mind that the appellant defendant was in custody, 
had been absent for approximately two years, and that he was to 
testify in his own defense, it would seem that an opportunity to 
refresh his memory and renew his mental picture of the scene would 
by itself have a reasonably substantial relation to the fulness 


of his opportunity to defend against the charge. 
| 
CONCLUSION 


The jury view of the premises was a stage of the defendant's 
trial and being so his presence at such view was a right. 
Whether the right is absolute or not, the circumstances of the 
defendant's trial were such that it became a right in his indi- 


vidual instance. 


‘ 
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Respectfully submitted, 





i 
John L. Laskey 
Attorney for Appeilant 
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No. 14149 
QUESTIONS PRESENTED 


This appeal is taken from the District Court’s denial of relief 
under 28 U.S. C. § 2255 to appellant, after appellant had been 
tried and convicted and appellant’s judgment of conviction 
had been affirmed by this Court. In the opinion of the appel- 
lee, the following questions are presented: 

1. May appellant raise by a motion to vacate sentence his 
contention that he should have been present when the jury 
viewed the scene of the crime, when appellant was represented 
by the same retained counsel both at trial and on appeal, when 
appellant’s counsel requested the view and attended it, and 
when appellant knew of the jury’s view before the conclusion 
of his trial and made no objection or exception? 

2. Is the jury’s view a stage of the trial at which appellant 
must be present? 
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No. 14149 
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Unttep StraTes oF AMERICA, APPELLEB 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In August, 1955, appellant was indicted in four counts for 
(1) assualt with a dangerous weapon, (2) attempted robbery, 
(3) assault with intent to commit robbery, and (4) carrying 8 
pistol without a license (R. 386-7). In January, 1956, ap- 
pellant, who was represented by T. Emmett McKenzie, Esgq., 
and George J. Thomas, Esq., entered a plea of not-guilty to 
all counts (R. 388). At the trial appellant took the stand.and 
testified (R. 245-261). He was the only defense witness (R. 
261). At the conclusion of appellant’s testimony, appellant’s 
counsel requested at the bench that the jury be taken to the 
scene of the alleged offense (J. A. 19). He “wanted the jury 
to see the physical layout so that they could better evaluate the 
testimony of other witnesses who said they saw Kendrick come 
in and do certain things.” (J. A. 24.) The Assistant United 


States Attorney prosecuting the case agreed to this request 


(1) 
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provided no one testified there. The trial court assured the 
prosecutor that the jury would only “see the view.” (J. A. 
19.) The associate defense counsel, Mr. Thomas, suggested 
to the court that “investigation * * * would show that the 
bullet nicked the cash register over there,” but the trial court 
stated “[Y]Jou can show them the cash register but you can’t 
say it nicked the cash register.” (J. A. 20.) The trial court 
ruled that the jury should then see the view, that at 1: 45 p. m. 
he would pass on any prayers counsel might have and that 
final arguments to the jury would be had, and that he would 
instruct the jury the next day (J. A.20). 

There is a dispute in the testimony as to what next occurred. 
Appellant who had twice been convicted of felonies prior to 
the trial in this case testified at the hearing held on his subse- 
quently filed motion to vacate sentence that he had known 
nothing about the jury’s trip to the scene of the alleged offense, 
the Good Hope Coffee Shop, until the day after the jury made 
the trip. He testified he learned of the view taken by the jury 
by seeing in the newspaper a picture of the jury and the trial 
judge entering the premises of the Good Hope Coffee Shop. 
He testified that he had had no conversation regarding the 
view by the jury with his counsel, the prosecutor, the trial 
judge or the marshals. He testified that he had given his 
counsel no authority to act for him in connection with the 
view by the jury. (J. A. 22.) Appellant’s trial counsel, Mr. 
McKenzie, testified at the hearing held on the subsequently 
filed motion to vacate sentence that he had moved for a jury 
view and that, thereafter, he had had a conversation with ap- 
pellant. He further testified on direct examination (J. A. 23): 


The conversation, as clearly as I can recall it, Mr. 
Laskey, and at that time I didn’t expect anything to 
be made of it, was that there would be a jury view, that 
I wouldn’t go there and I didn’t see any necessity for 
him going there and that Thomas would, and that is the 
way it worked out, and nobody complained or suggested 
anything. That was accepted as a good arrangement. 
That is my best recollection. 
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On cross-examination at the hearing on the 2255 motion Mr. 
McKenzie testified (J. A. 24): 


I made a motion to have a jury view, and the Court 
granted it. Then somewhere along the line, there 
came a time when that was going to happen, and we 
were sitting at counsel table there and I announced I 
wasn’t going, I didn’t want to go. 

Q. You announced this in court? A. No,tohim. I 
mean, the Court didn’t care whether I went or not. 
I told him of the jury view. Nothing happened and 
nobody did anything—couldn’t say anything. 

The Courr. When you told him the jury was going 
to view the premises, did he tell you he wanted to go 
there? 

The Wrrness. Oh, no, he didn’t. 

By Mr. RHYNEDANCE: 

Q. Did he make any complaints to ycu about not 
going again or anything of that sort? A. No. 

Q. Did he say anything to indicate that that ar- 
rangement was agreeable to him? A. Certainly, he 
said that is all right. 

Q. He said that? A. I would say that he said that. 
I mean, I am not quoting him, but there was no objec- 

; tion. 
Mr. McKenzie testified on redirect (J. A. 25-26): 

Q. And your conversations with Mr. Kendrick con- 
cerning it were almost incidental to other matters in 
the trial, were they not? A. No, they weren’t. When 
I was talking about that, I was talking about that and 
nothing else. I knew that if I went there, there was 
nothing I could do except look at the jury. I knew if 
he went there, there was nothing he could do except 
stand there and look at the jury. 


2 2 Ld 2 = % * 


Q. You didn’t advise him that he had that oppor- 
tunity or you didn’t give him any advice as to whether 
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in your opinion he did or did not have the opportunity? 
A. I told him that I wasn’t going to go because I didn’t 
think there was any reason for me being there and I 
didn’t think there was any reason for him being there. 
That was the tenor of the conversation; what the exact 
words were, I don’t know. 

Q. Did you give him any advice as to whether or 
not he had a right to go? A. I didn’t discuss the mat- 
ter of his right to go or not. 

Appellant’s counsel, Mr. Thomas, accompanied the jury to 
view the premises of the Good Hope Coffee Shop (J, A. 23, 
24, 28). The official court reporter’s notes taken at the trial 
state: “At 10:45 a. m. the jury went to the scene of the 
erime to view the premises and a recess was taken until 1:45” 
(R. 264). 

The next day, February 7, the trial court instructed the 
jury (R. 265), and the following day, February 8, the jury 
returned a verdict of guilty on two counts (R. 289). On Feb- 
Tuary 15, 1956, appeliant’s counsel filed a motion for judg- 
ment of aequittal notwithstanding the verdict. See United 
States v. Kendrick, Criminal No. 786-55. On February 24, 
the trial court after argument denied such motion (R. 391), 
and sentenced appellant from three to nine years on count 
two and two to eight years on count five, the sentences to take 
effect at the expiration of another prior sentence and to run 
consecutively (R. 390). Appellant, still represented by Mr. 
McKenzie, prosecuted an appeal. This Court affirmed appel- 
lant’s conviction. Kendrick v. United States, 99 U. S. App. 
D. C. 173, 238 FP. 2d 34 (1956). 

On December 17, 1956, appellant filed in the District Court 
& motion to vacate sentence pursuant to 28 U.S. C. § 2255 
(J. A.1). Therein, he alleged that the sentence imposed was 
in excess of the maximum permitted by law (J. A. 1, 2), and 
that he had been denied effective assistance of counse] (J. A. 
2-5). Appellant set forth 15 alleged instances of his coun- 
sel’s ineffectiveness, but he did not complain that he had not 
been told of the jury’s view (J. A. 3, 4, 5). The United 
States Attorney opposed appellant’s motion (J. A. 5). Ap- 
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pellant replied but did not complain of his absence from the 
jury's view (J. A. 7-11). Counsel was appointed to repre- 
sent appellant who alleged on April 30, 1957, that his former 
counsel, Mr. McKenzie, had failed to advise him that he had 
a right to be present at the jury view (J. A. 16). 

On June 12, 1957, a hearing was held by the District Court 
on appellant’s motion to vacate sentence (J. A. 17). The 
District Court orally ruled from the bench as follows (J. A. 
31-32): 
: The second point, involving the view to the jury, is 

a little more important than the first point taken by 
the defendant, and that is that he alleges that he was 
not present at the scene when the jury viewed the scene 
of the alleged crime, and that is not disputed: he 
wasn’t. He, therefore, contends that his mghts were 
violated because he was not present at the scene. 

The facts are not in dispute, except insofar as they 
go to whether or not he knew the jury was going to 
see the Good Hope Coffee Shop. Mr. Kendrick says 
that he didn’t know until he read it in the newspaper, 
and Mr. McKenzie says that he told him that there 
was going to be a view or, if there was a view, that 
he didn’t care to attend it, and he didn’t see any sense 
in Mr. Kendrick attending it. But that is beside the 
point, because I am holding that a view by a jury is 
not a trial, nor any part of a trial, nor any stage of a 
trial. Rule 43 of the Code of Rules of Criminal Pro- 
cedure provide that: 

The defendant shall be present at the arraignment, 
at every stage of the trial, including the empaneling of 
the jury and the return of the verdict and at the im- 
position of sentence, except as otherwise provided by 
these rules. 

Now I think the case of Snyder v. Massachusetts, 
which has not been overturned, cited at 291 U. S. 97, 
makes it very clear that a view is not a trial or a part 
of a trial. Counsel argues that Rule 43 was not in 
effect at the time that the Snyder case was decided. 

458574—58——2 
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That may be so, but the first rule of the Advisory Com- 
mittee Notes, the first sentence, rather, of the Advisory 
Committee Notes under Rule 43, which was contained 
in the draft issued by the West Publishing Company 
in 1946, says that: 

The first sentence of the rule setting forth the ne- 
cessity of the defendant’s presence at arraignment and 
trial is a restatement of existing law. 

It is, therefore, the holding of this Court that the 
allowing of the jury to have a view of the scene of the 
alleged crime was only to enable them to better apply 
the evidence of the witnesses who had or would testify 
in court, and also that no rights of the defendant were 
violated in taking the jury to view the scene. of the 
alleged crime in the defendant’s absence. 

The motion I must deny. 


The District Court made Findings of Fact and Conclusions 
of Law as follows (J. A. 17-18): 


1. The defendant was present at the aforesaid evi- 
dentiary hearing, and was represented by John L. 
Laskey, Esquire, appointed by this Court. 

2. The defendant retained T. Emmett McKenzie to 
represent the former at the trial held herein and the 
subsequent proceedings on the appeal of this case in 
the United States Court of Appeals. 

3. The defendant had the effective assistance of 
counsel at all stages of the proceedings. 

4. The defendant was not present when the jury 
viewed the premises known as the Good Hope Coffee 
Shop at 610 G Street, N. W., Washington, D. C. 

5. The defense counsel requested that the jury be 
permitted to view the premises known as the Good 
Hope Coffee Shop at 610 G Street, N. W., Washing- 
ton, D.C. 

6. The defendant never made a request that he be 
permitted to view the premises known as the Good 
Hope Coffee Shop at 610 G Street, N. W., Washing- 
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ton, D. C., nor that he be permitted to accompany the 
jury while they viewed the premises. 

7. George Thomas, Esquire, who was associated with 
Mr. McKenzie at the trial, was present when the jury 
viewed the aforesaid premises. 

8. The defendant was not prejudiced by the jury 
viewing the aforesaid premises in his absence. 

The Court makes the following conclusions of law: 

1. The viewing by the jury of the aforesaid prem- 
ises was neither a part of the proceedings nor a stage 
of the trial. 

2. The files and records of the case and the evidence 
adduced in open Court at the hearing on this motion 
conclusively show that the defendant is entitled to no 

i relief. 

Appellant appealed from so much of the District Court’s order 
4 denying his motion to vacate sentence as held that “the view 
of the premises alleged to be the scene of the crime was neither 
@ part of the proceeding nor a stage of the trial and that the 
defendant was not prejudiced by a jury view of the premises 
in his absence” (J. A. 18). 





RULE INVOLVED 
. Federal Rule of Criminal Procedure 43 provides in pertinent 


The defendant shall be present at the arraignment, at 
every stage of the trial including the impaneling of the 
jury and the return of the verdict, and at the imposition 
of sentence, except as otherwise provided by these rules. 
In prosecutions for offenses not punishable by death, 
the defendant’s voluntary absence after the trial has 
been commenced in his presence shall not prevent con- 
tinuing the trial to and including the return of the 
verdict * * *. 


SUMMARY OF ARGUMENT 


Under the facts and circumstances of the instant case the 
absence of appellant from the jury’s view was not the sort of 
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error, if it was error, which will support appellant's collateral 
attack on his judgment of conviction. Appellant’s absence 
from the jury’s view did not constitute a denial of appellant’s 
rights under F. R. Crim. P. 43. Under the facts and circum- 
stances of the instant case appellant must be deemed by his 
conduct to have waived his right to be present at the jury’s 
view. In any case, there was strong testimony presented in 
the District Court on the hearing of the motion to vacate that 
showed appellant had expressly waived his night to be present 
at the view. 


I 


Asieclent's Contention Is Not Sufficient to Support a 
Collateral Attack by a Section 2255 Motion on His Judg- 
ment of Conviction. 


Assuming arguendo that a view by the jury of the scene 
where the crime charged was alleged to have taken place is 
@ stage of a trial within the meaning of F. R. Crim. P. 43, 
appellant’s sentence should not have been vacated. Even if 
the trial court erred originally in not sua sponte ordering appel- 
lant taken with the jury to the view, this was an error of 
law and errors of law occurring at a trial cannot support suc- 
cessfully a collateral attack on a judgment of conviction. 
Adams vy. United States, 95 U. S. App. D. C. 354, 356, 222 
F. 2d 45 (1955). It is undisputed in the instant case that 
eppellant’s counsel requested the view not so that the jury 
eould receive more evidence at the scene of the alleged offense 
but for the purpose of aiding the jury in evaluating the testi- 
mony already presented by the Government’s witnesses (J. A. 
24); that the trial court in granting the request forbade the 
taking of any testimony during the view (J. A. 19); that one 
of eppellant’s counsel accompanied the jury to the view 
{J.\ A. 18, 23, 24, 28); that appellant had already taken the 
stand and had testified and the defense’s case had been fully 
presented to the jury at the time the view was taken (R. 261); 
that appellant knew on the following day that the jury had 
gone.to the scene of the crime (J. A. 22); and, that the case 
did not go to the jury until the day on which appellant learned 
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of the view (R. 265), and the jury did not render its verdict 
until the day after appellant knew that the jury had gone to 
view the site of the alleged offense (R. 289). Furthermore, 
appellant’s trial counsel, whom he had retained, not only made 
& motion for judgment of acquittal notwithstanding the ver- 
dict (R. 391), but appellant’s trial counsel-in-chief prosecuted 
an appeal to this Court. : 

Keeping in mind all of these ee facts, consideration 
may now be given as to what may be raised by a motion to 
vacate sentence. This Court, in holding that the erroneous 
admission of evidence alleged to have been obtained from a 
defendant in violation of his Constitutional rights could not 
support his subsequent motion to yacate under Section 2258, 
discussed the availability of such collateral attack. Smith v. 
United States, 88 U.S. App. D. C. 80, 187 F. 2d 192 (1950), 
cert. denied, 341 U. S. 927 (1950). This Court there stated 
{at 85, 86): 

Such admission fof evidence claimed to infringe upon 
a Constitutional right] alone does not result in the de- 
nial of a Constitutional guaranty so long as the error 
is subject to correction on appeal and there is no indi- 
eation of any deterrent to appeal, such as lack of coun- 
sel. Accordingly, im such cireumstances the method 
under § 2255 becomes indeed a substitute for the regur 
lar judicial process of trial and review. Where,.how- 
ever the denial of Constitutional right persists, through 
lack of counsel or perjury undiscovered, or mob domina- 
tion which saps all substance from the trial, or there is 
lack of jurisdiction orsome other fundamental weakness 
in the judicial process which has resulted in the conyic- 
tion, collateral atteck-is af hand, now under § 2255. 
For, ordinarily, appeal would be ineffective to pacperve 
the right denied. . 
Under the circumstances in ‘the instant case it = impamiets 
eonelude that appellant’s absence from the jury’s view either 
constituted a fundamental’ weakness in the judicial process 
which resulted in his conviction, or that an appeal would have 
been ineffeetive to preserve the right denied. Appellant had 
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the opportunity to raise the alleged error both before his trial 
concluded and before the judgment of conviction was imposed. 
He had the opportunity to challenge his absence from the view 

on appeal. He was then represented in this Court by his trial 
counsel. Appellant had enough confidence in such counsel to 
retain him at the trial and on appeal. Moreover, the District 
Court subsequently concluded on appellant’s motion to vacate 
sentence that he had had effective representation by counsel 
at all times (J. A. 17), and this conclusion is not challenged on 
this sppeal (J. A. 18). 

Just 2s it is impossible to say that appellant was unable to 
correct directly the alleged error, so it is impossible to say that 
the absence of appellant from the scene of the view was such 
a fundamental error as to have sapped all substance from his 
trial or was sufficiently serious.as to require correction undet 
section 2255. See Poole v. United States, — U.S. App D.C. 
—, — F. 2d — (Nos. 14012-13-14, decided November 12, 
1957). Appellant’s counsel accompanied the jury and was 
present with them during the view. No one was permitted to 
testify at the scene or permitted ‘to point out anything to the 
jury. Appellant could have done nothing had he gone and he 
had already testified at his trial. His presence at the view 
would have been of no value to his defense. This, his experi- 
enced and effective counsel recognized (J. A. 25), and un- 
doubtedly explains why his counsel did not request that ap- 
pellant accompany the jury. Itis well-settled that a defendant 
is bound by his counsel’s decision as to trial strategy. United 
States v. Bertone, 249 F. 2d 156, 160 (3d Cir. 1957). 

The case of Parker v. United States, 184 F. 2d 488 (4th Cir. 
1950), is analagous to the imstant case. There, the accused 
who was at large on bail during the adjournment of his trial 
‘was prevented from returning to it by an automobile accident 
and subsequently incurred injuries. Neither the court nor 
counsel for the accused knew of the reason for his delay and 
the trial continued without the accused being present. Five 
witnesses had testified before the facts surrounding the de- 
fendant’s absence were made known and the court adjourned 
the hearing. The accused was permitted to read the transcript 
setting forth the testimony of the witnesses and he made no 
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objection or exception to what had been done. After his con- 
viction he filed a motion to vacate sentence pursuant to See- 
tion 2255. The district court denied such motion and the 
appellate court affirmed. In the instant case, appellant learned 
that he had not been present at the jury’s view on the day 
the trial court instructed the jury (J. A. 22; R. 265), which 
was also the day before the jury rendered its verdict (R. 289). 
Yet he made no objection and took no exception. He did 
nothing between the time of the trial and the imposition of 
sentence, although his counsel sought on another ground a 
judgment of acquittal notwithstanding the verdict (R. 391). 
Appellant had opportunity on appeal to take exception to his 
absence from the jury’s view and did not do so. Under the 
reasoning in Parker v. United States, supra, it is submitted 
that appallant cannot now obtain the vacating of his sentence 
under Section 2255 on the sole ground he advances. 


It 


Appellant Was Denied No Right When He Did Not 
Accompany the Jury to View the Scene of the Alleged 
Crime. 

Assuming arguendo that a motion to vacate sentence under 
section 2255 is a proper vehicle by which to raise appellant’s 
contention that he was denied the right to be present at every 
stage of his trial because he was not present when the jury 
viewed the scene of the alleged crime, such contention is with- 
out merit. Prior to the adoption of F. R. Crim. P. 43, the 
Supreme Court had decided that a view is not a part of a trial. 
Snyder v. Massachusetis, 291 U. S. 97 (1934). There, the 
accused requested and was denied leave to visit the scene with 
the jury. Only his counsel was permitted to go. Mr. Justice 
Cardozo said for the majority (at pp. 106-111): 


In all the cases thus assumed the presence of the 
defendant satisfies the test that was put forward a 
moment ago as basic and decisive. It bears, or may 
fairly be assumed to bear, a relation, reasonably sub- 
stantial, to his opportunity to defend. Nowhere in the 
decisions of this court is there a dictum, and still less 
a ruling, that the Fourteenth Amendment assures the 
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privilege of presence when presence would be useless, 
or the benefit but a shadow. What has been said, if 
not decided, is distinctly to the contrary (at 106- 
107) * * *. So far as the Fourteenth Amendment is 
concerned, the presence of a defendant is a condition 
of due process to the extent that a fair and just hearing 
would be thwarted by his absence, and to that extent 
only. 

We are thus brought to an inquiry as to the relation 
between the defendant’s presence at a view and the 
fundamental justice assured to him by the Constitution 
of the United States. 

At the outset we consider a bare inspection and 
nothing more, a view where nothing is said by anyone 
to direct the attention of the jury to one feature or 
another. The Fourteenth Amendment does not as- 
sure to a defendant the privilege to be present at such 
atime. There is nothing he could do if he were there, 
-and almost nothing he could gain. The only shred af 
advantage would be to make certain that the jury had 
been brought to the right place and had viewed the 
right seene. If he felt any doubt about this, he could 
examine the bailiffs at the trial and learn what they 
had looked at. The risk that they would lie is 
no greater than the risk that attaches to testimony 
about anything. “Constitutional law, like other mortal 
-eontrivances, has to take some chances.” Blinn v. Nel- 
son, 222 U.S. 1,7. Here the chance is so remote that 
it dwindles to the vanishing point. If the bailiffs were 
to bear false witness as to the place they had shown, 
the lie would be known to the jury. There is no im- 
mutable principle of justice that secures protection to 
a defendant against so shadowy a risk. The argu- 

ment is made that conceivably the place might have 
been ehanged and in a way that would be material. In 
_ that event the facet could be brought out by appropri- 

ate inquiry. There could be inquiry of witnesses in 
eourt and of counsel out of court. Description would 
disclose the conditions at the view, and the defendant 
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or his witnesses could prove what the conditions were 
before. He could do nothing more though he had been 
there with the jury. Indeed the record makes it clear 
that upon request he would have been allowed to go 
there afterwards in company with his counsel. Oppor- 
tunity was ample to learn whatever there was need to 
know. 

If the risk of injustice to the prisoner is shadowy at 
its greatest, it ceases to be even a shadow when he ad- 
mits that the jurors were brought to the right place and 
shown what it was right to see. That im substance is 
what happened here. On the trial, photographs and 
diagrams of the scene of the homicide were put in evi- 
dence by the Commonwealth and placed before the 
jury. There was no suggestion by the defendant or 
his counsel that these photographs and diagrams did 
not truly represent the place that had been seen upon 
the view. There was no suggestion of any change ex- 
cept the one that was conceded (at 107-109) * * *. 

If it be true that there is no denial of due process as 
the result of a bare inspection in the absence of a de- 
fendant, the question remains whether such a denial 
results where counsel are permitted, without any state- 
ment of the evidence, to point out particular features 
of the scene and to request the jury to observe them. 
The courts of Massachusetts hold that statements, 
thus restricted, are proper incidents of a view (at 
a? Fe, 

Obviously the difference between a view at which 
everyone is. silent and a view accompanied by @ re- 
quest to note this feature or another is one of degree, 
and nothing more. The mere bringing of 2 jury to 4 
particular place, whether a building or a room or & wall 
with a bullet hole, is in effect a statement that this is 
the place which was the scene of the offense, and 
request to examine it. When the tacit directions are 
made explicit, the defendant is not wronged unless the 
supplement of words so transforms the quality of the 
procedure that injustice will be done if the defendant 
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is kept away. Statements to the jury pointing out 
the specific objects to be noted have been a traditional 
accompaniment of a view for about two centuries, if 
not longer. The Fourteenth Amendment has not dis- 
placed the procedure of the ages (at 110-111). 
State courts had also concluded that a view is not a part of 
the trial. State v. Slorah, 106 A. 768, 773, 118 Me. 203 (S. 
Ct. Me. 1919) ; Commonwealth v. Darcy, 66 A. 2d 667, 668-670, 
326 Pa. 259 (S. Ct. Pa. 1949), cert. denied, 338 U. S. 862; 
State v. Perkins, 204 P. 2d 207, 237, 32 Wash. 2nd 810, cert. 
denied, 338 U. S. 862; State v. Rogers, 177 N. W. 360 (S. Ct. 
Mimn 1920); People v. Thorn, 50 N. E. 947, 951, 156 N. Y. 
286 (Ct. of App. N. Y. 1898). See, also, VI Wigmore on Evi- 
dence $3 1803 (3d ed). F. R. Crim. P. 43 was not intended to 
modify the rule laid down in Snyder v. Massachusetts, supra. 
The Notes of the Advisory Committee on Rules state: 


The first sentence of the rule [F. R. Crim. P. 43] set- 
ting forth the necessity of the defendant’s presence at 
arraignment and trial is a restatement of existing 
law * * * (18 U.S.C. Rule 43, p. 2550). 


Appellant argues that his presence at the scene had a 
“reasonably substantial relation to the fullness of his oppor- 
tunity to defend against the charge.” (App. Br. 6-7.) How 
could it have done so when he would have been required to 
stand mute? See Commonwealth v. Darcy, supra at 669; 
State v. Cates, 33 P. 2d 578, 582, 97 Mont. 173 (S. Ct. Mont. 
1934). Appellant’s presence at the scene would have served 
no purpose of refreshing his memory in preparation for testi- 
fying because appellant had already taken the stand and both 
sides had concluded their cases. Appellant at no time sug- 
gested that the physical arrangement of the coffee shop had 
been transformed prior to the jury’s visit and, in any case, ap- 
pellant’s counsel was present at the scene with the jury. It 
seems equally without merit to contend that a view is a part of 
a trial because it is a process of submission of data to the 
triers of fact (App. Br. at 3), The purpose of a view in gen- 
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eral and of the view in the instant case was not to receive evi- 
dence but to enable the jury to more intelligently apply and 
comprehend the evidence already adduced in the courtroom. 
See State v. Slorah, supra at 773; Commonwealth v. Darcy, 
supra at 669-670. 

Assuming, arguendo, that appellant had a mght to be present 
when the jury viewed the scene, it is submitted that he waived 
such right by his conduct. Even Mr. Justice Roberts, who 
wrote the dissenting opinion in the Snyder case, recognized 
that the right to be present at the view may be waived by the 
accused either expressly or impliedly. Snyder v. Massachu- 
setts, supra, at 134-135. Indeed, F. R. Crim. P. 43 specifically 
provides that he may absent himself. Appellant did not re- 
quest that he go. Appellant knew that the jury went and yet 
made no objection. Appellant must be deemed to have waived 
his right to be present by his conduct both prior to and sub- 
sequent to the view. Parker v. Umited States, supra. 

Finally, it is submitted that, even if this Court should con- 
clude that appellant had a right to be present at the jury’s view 
and that appellant did not waive such right by his conduct and 
that appellant may raise the denial of such right by a motion to 
vacate sentence, this Court need not reverse the order of the 
District Court denying relief under Section 2255. Rather, this 
Court need only remand the instant case to the District Court 
for a determination of the issue of credibility as to whether 
appellant did or did not expressly waive his right to be present. 

It may be remembered that at the hearing on appellant’s 
motion to vacate, appellant’s trial counsel testified that he 
had informed appellant that the jury was going to view the 
scene without him and that appellant had indicated this ar- 
rangement was agreeable to him (J. A. 24). Appellant had 
testified at the hearing that he had had no conversation with 
his counsel concerning the view by the jury (J. A. 22). The 
District Court, in denying the motion to vacate, recognized this 
issue of fact but deemed it unnecessary to resolve it in reach- 
ing a decision (J. A. 31). If this Court should conclude the 
District Court’s decision was incorrect upon the facts found, 
it is submitted that the case should be remanded for a determi- 
nation of the fact issue remaining. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court denying appellant relief under 28 U.S. C. § 2255 
should be affirmed. 

Outver GAscH, 
United States Attorney. 
Lzwis CARROLL, 
Harotp D. RHYNEDANCE, Jr., 
JoHN W. Kern III, 
Assistant United States Attorneys. 
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